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Dear Repmative Telfordz 

Re: Whether, subsequent to the merger of 
a mtmkipdity’s pension plan for vohmt~ 
firs &@ers, established mder V.T.C.S. 
article 6243e. with the Vohmteex Fii 
Fighters’ Relief and R&em& Fund, 
established under V.T.C.S. article 6243e.3, 
the state board of trustees of the vohmteer 
Fire Fighters’ Relief and Retirement Fund 
may. require the municipality to contriiute 
additional fimd.? to pay be&Its for tied 
fke fighters who receive be&Its under 
V.T.C.S. article 6243~ (ID# 34011) 

On behalf of the City of River Oaks (the “city”). you ask about a municipality% 
responsibility to provide the ~Vohmteer FW Fighters’ Relief and Re&ment Fond with 
money to pay unfit&d prior-service costs a&r the municipality’s pension fond and the 
Volunteer Fii Fighters’ Reliefand Retirement Fund have merged. A letter included with 
your request articulates the fkctud basis for the inquiryz 

Effective September 1, 1989, the City of River Oaks Vohmteer 
Fire Department entered into a contract with the Texas Statewide 
Volunteer Fiie Fighters’ Retirement Fond to participate in the Fii 
fighters’ Retirement Fund created by S.B. 411, Acts of the 65th 
Legislature, Regular Session, 1977 (Article 6243e.3. Vernon’s Texas 
Civil Statutes) (“the 411 System”). Paragraph 2(b.) of this cmmct 
states that the lump-sum amount of prior service owed by River Oaks 
is $25,923.1 ,?be city paid this amount to the 411 System within one 

a. Dnesofs12.oopclamdlwiubenmdcinbchudacbpi3Mphg 
iircfightcr,tokpaidin&mccandatkastannnaUy. 
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year by transferring S35,163.26, the amount remaining in the local 
pension tknd (“the 258 plan“), to the 411 System. The purpose of 
the contract was to merge the two retirement plans. 

At the time of the merger, there were a number of retired 
volunteer tire fighters drawing a pension under the 258 plan. The 
City has been informally not&d that the money for paying the 
pension of these retired the fighters is rut&g out and that the city 
must contribute more money. [Footnote added.] 

We understand a local pension plan created pursuant to article 6243e, V.T.C.S., 
commonly IS refd to as a “258 plan.” Additionally, we understand the statewide 
pension system, created pursusnt to article 6243e.3, V.T.C.S., commonly is referred to as 
the “411 system.” We wig use these terms throughout this opinion. 

From the facts as you have stated them, we assume your question concerns the 
necessity of tinther contriitions from the city to pay benefits to retired fire fighters who 
are receiving benefits under the local 258 plan. You speciticahy asked, however, about a 
city’s liabiity for “untbnded prior service.” In our opinion, the city misunderstands the 
meaning of the term “unfunded prior-service cost,” as used in article 6243e.3, section 
11(h). While article 6243e.3 does not appear to authorize the fire fighters’ pension 
commissioner to request further contriiutions from the city.for unfimded prior-senke 
cost, the commissioner must require further contributions from the city ,to pay benefitsto 
retired 6re fighten receiving bar&s under the city’s 258 plan. 

(foottKwamtimicd) 
b. The lump-sum amount ofprior sewice is S25.923.00. 

Aone(l)ytarpayouthsrkcnchwentohudtka~prior~arccounting 
totkprovisionsinSc*ion11oftheActmukrS.B.411. AnintercstratcofO% 
haJkenagumcd~thlOand20ymrpayoutmctbodtokaauariallyround. 
Tbc3yarrpayoutiiriatcrstfmc. 

An anmmt of $25.923.00 will be paid into the “Fire Fighters’ Rcti-t Fund 
SB.411”.... 

0. All amemlt of at least s3oO/ycar/rdilal 6rc fightu and 
$200.04/y+arlspoosc will be paid into the “Fii Fig&n’ R&f and Rchmatt 
Fynd S.B. 411” for tctircs and spouses mnine from tbe Texas Local Fii 
Fig&& &&mcnt Ad paui~l rystnn (formerly HB. 258). accotd& to (he 
ptwvisioninScctkm 11(g)oftl1CActnudcrS.B.411.~ Retiredfimfighlarwillbe 
paid $600.OO&ar. WidowES4W.O8&ear. 
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To resolve your question, we must examine articles 6243e turd 6243e.3, V.T.C.S. 
Article 6243e, the Texas Local Fire Fighters Retirement Act, establishes a fire fighters’ re- 
tirement system and trust tknd in each municipality with a tire department consisting 
exchrsively of volunteers,2 but only if the department was organized prior to 
September 1,1989, and remains a regularly organized depsrtment,~ and ifthe municipality 
does not participate in the 411 system. V.T.C.S. art. 6243e, 50 3(b), 4; see inpa at 4-6 
(describing 411 system). 

The board of trustees of a 258 plan pays to a retired member’ of the plan or the 
member’s spouse or children retirement, disability, or death benetlts. V.T.C.S. art. 6243e, 
85 12, M-15. For example, a member of a 258 plan who retired for reasons unrelated to 
disabiity generally is entitled to a monthly benefit of $100, if the member’s services were 
not exchrsively voluntary, or S25, if the member’s services were exclusively voluntary. Id. 
Q 12. 

By 1977, the legislature discovemd that many of the local 258 plans were 
achmrMy unsound. The legislature sought to remedy the problem by creating a statewide 
pension plan. House Comm. on State Affairs, Bii Analysis, C.S.S.B. 411, 65th Leg. 
(1977). 

There are now some 310 local volunteer 6re fighters pension timds. 
Many of them are small and are reportedly actuarially unsound. 
Participation is optional, and many volunteers have no coverage. 
This bill seeks to set up a central state pension find with essentially 
local administration. . . . The goal is an actuarially sound find that 

%r purpesu of article 6243~. a vohntcu is “a person who tegulariy performs services for a fits 
~~whoiramembaoftherrtirrmentsyrtanthatindudcsthcfrrrdepanmcnt,aadwbodtber 
remives no ampmation for those setvices or rcgulatiy recciws compensation for those service of less 
than S200 a month.” V.T.C.S. art. 6243~. p 2(S). 

3Articlc 6243~. V.T.C.S.. soztion 2(5) deihcs %quMy organizcd fire dqWmcnt” as “a tmit 
that is fcsponsible primarily for fi8hting fires and rcqmding to other emergencies each day and that has 
spcoi&d apdpmcnt for UIc in petforming those tasks.” 
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will provide a minimum $240 monthly disability bendit, a minimum 
S5.000 death benefit and a small monthly retirement payment. 

House Study Croup, Bii Analysis, C.S.S.B. 411,65thLeg. (1977). 

The !%ififth Legidature consequently enacted article 6243e.3, V.T.C.S., the 
Texas Statewide Volunteer Fire Fighters Retirement Act. See V.T.C.S. art. 6243e.3, 
5 IA Section 2(a) of article 6243e.3 creates in the state treasury the Fin Fighters’ Relief 
and Retirement Fund, a trust tbnd. 

The governing body of a political subdivision within which a fire department 
subject to article 6243e.3’ is situated, including a political subdivision within which a rural 
the prevention district is situated.6 may exempt itself from participation in the 411 system. 
See id. 0 2(b); see also id. 4 l(13) (defining “governing body”). I$ however, the 
governing body does not exempt itself from the 411 system, the governing body must 
“contriiute for each 6re fighter at least Sl2,for each month of service beginning on the 
date the Sre fighter enters the pension system.” Id 6 2(c). In addition, the state snnuaUy 
contriies that amount of money needed to keep the fund actuarially sour& although the 
state’s contriiution may not exceed the amount of one-third of the total of ah annual 
contriiutions t?om governing bodies. Id. Q 2(d). 

Each fire, fighter who performs services for a fire department is a member of.the 
411 system unless, among other reasons, the governing body of the Sre department has 
exempted itself from participation. Id. Q ZA(a), (b); see a&o id. 5 l(9) (detining “member 
fbe fighter” as the fighter who participates in 411 pension system). The 411 system pays 
to its members or their beneficiaries retirement, disabiity, or death beneSts. See id. 05 3. 
4,5. For example, upon retirement for reasons not related to disabii, a member receives 
a monthly retirement ammity “equal to six times the governing body’s average monthly 
contriition over the member fire fighters’s [sic] term of qua&d service under” artide 
6243e.3. Id. 8 3(b). A fire fighter who has served in excess of t&en years is entitled to 
an additional seven percent of the monthly pension compounded annually for each year in 
excess of fifteen. Id. 5 3(c). 

Evidently to further its goal of including as many volunteer fire fighters as possible 
in an act&ally sound pension program, the legislature authorized a municipality to merge 

~A~I~CIC 6243e.3, section l(13) 6pcdles lhal the rod fim pmenlion disbict nm6l be aealed 
pumaat m ~cahh and safety C&e chapter 794. Id. 8 l(l3). 
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its 258 plan with the statewide 411 system if a majority of the qualified fire fighters’ vote 
in fivor of the merger. V.T.C.S. art. 6243e.3, 5 10. The merger of a municipality’s 258, 
or “current,” pension plan, with the statewide 411 system, or *pension system,” is 
descrii in article 6243e.3, section 11: 

(a) When a fire department under a current pension plan elects 
to participate in the pension system in this Act, the current pension 
plan is merged with the pension system. 

(b) The costs of the current pension plan shag be determined on 
an actuarially sound basis. The costs must be certified by a qualitled 
actuary as of the effective date of merger or within three years 
preceding the date of merger. 

(c) On the date of merger, all assets and liabilities of the current 
pension plan are transferred to the pension system and become an 
allocated part of the systen~ The assets may be merged with the 
pension system assets for investment purposes, but a separate 
account must be maintained for the funds alkxated to each plan that 
has merged with the system. 

(d) Following merger, a member’s retirement benefits in the 
pension system are determined by either the tbture-service method or 
the buy-back method. The options are available only to fire fighters 
participating in the current pension plan. 

(e)(l) In the future-service method, the qualified service 
required to earn retirement benefits in the pension system begins as 
of the date of merger. For determining a person’s retirement beneiits 
in the pension system, ~a fire Sghter may choose the formula for 
benefits used in the current pension plan or the formula for benefits 
as outlined in this Act. Any retirement benefits accrued prior to the 
date of merger will also be paid on retirement according to the 
formula for benefits under the current pension plan. 

(2) In the buy-back method in determining the the fighters’ 
retirement benefits in the pension system, a Sre fighter may choose 
the formula for be&its used in the current pension plan or the 
formula for benefits as outliied in this Act. The the fighter who has 
less than 15 years of service remaining before retirement as of the. 
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date of merger may count time served under the current pension plan 
be&m the date of merger as qua&d service ifthe service rxmplies 
with the minimum ,&ill and fire attendance requirements provided for 
qualitied service.. The time period necessmy to make 15 years of 
service before retirement may be used. 

(fj A fim fighter who terminates service prior to the date of 
merger of his fire department’s &rent pension plan with the pension 
system is entitled to receive at retirement age the re&ment benefits 
vested under the pension plan in etfect during his service. The 
pension system pays his benefits. 

(g) Any be&ha being paid by the curmnt pension plan at the 
~.date of merger will be paid by the pensionsystem following merger. 

(h) On merger of a current pension plan with ~the pension 
system, the sponsors of the current pension plan are obligated to 
make conm~tjons to the pension system in this Act to Curd the 
mtbnded prior-service cost, The unttnded prior-service oost is 
determined as of the date of merger. The period of fbnding these 
wnm~ons shall not exceed 20 years measured from the date of 
merger. ?he state board of trustees may not charge interest on a 
seriesof wntributions to pay unfunded prior-se&ice c&s if the’total 
unCmded prior-tice costs of a current pension plan are paid not 
later than the third anniversary of the date of merger. The state 
board of trustees may by rule impose interest on ah wntriiutions if 
the total is not paid within the three-year period. 

(i) lprovidmg for election of local board of trustees.] 

Section 11(h) of article 6243e.3 appears integral to resolving your question. 
Under that section, a municipality’s “untimded prior-service cost” must be determined as 
of the date of the merger. Section 1 l(h) clearly requires the sponsors of the municipalhy~s 
current pension plan to fUnd the unfunded prior-service cost, and if the sponsors pay the 
entire cost within three years of the merger, section 1 l(h) precludes the state board of 
trustees of the 41 l system from charging interest on the unfunded prior-tice cost. 

From your question, we deduce that you interpret the term “unfunded prior-service 
cost” in section l l(h) to include benefits that retirees who were members of the city’s 258 
plan are receiving. Nothing in article 6243e.3 defines the term “urdbnded prior-service 
Cost.” We believe, however, that the term refers only to the costs asso&ted with 
muaired volunteer tire fighters who remain active in the department, that is, the costs of 
tbnding the firture service and buy-back methods descrii in section 1 l(e). 
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Section 11(e)(2) hints at the intended meaning of the phrase “unfunded prior- 
service cost.” In describing the buy-back method, section 1 l(e)(2) discusses “time served 
under the current pension plan before the date of the merger. . . .” Both subsections (1) 
and (2) suggest that a fire fighter who was a member of the 258 plan and is now a member 
of the 411 system will, upon retirement, receive benefits for services rendered under both 
plans.* Prior services rendered by such a member of the 411 system under a 258 plan will 
not be funded by the municipality’s minimum twelve-dollar per month wntriiution under 
arbcle 6243e.3, section 2(c), however. Hence. the terminology “‘unfimded prior service” 
describes the 411 systemmember’s service under a municipslity’s 258 plan 

Moreover, section 1 l(d) provides that, “[fJollowing merger, a member’s 
retiremelltbelldits... are determined by either the fbture-service method or the buy-back 
method.“. (Emphasis added.) A member is a tire fighter who continues to paform 
services for a 6re department that participates in the 411 system. V.T.C.S. art. 6243e.3. 
8 2A(a). Expressly excluded from membership in the 411 system is an individual who is 
retired under article 6243e.3. In our opinion, the definition of membership also excludes 
an individual who is retired under article 6243e. 

The rules of the board of the Texas Statewide Volunteer Fii Fighters’ R&ement 
Fund lend credence to this determination. In its rules, the board states that “b]rior service 
includes every ucrive member of the department who is at least 18 years old.” Rules and 
Regulations of The Texas Statewide Volunteer Fiie Fighters’ Retirement Fund-S.B. 411 
rule (C)(l)(a) (available from O&e of Fire Fighters’ Pension Commission) (emphasis 
added). The calculation of prior-service cost thus involves only the prior service of 
nonretired fire fighters under the 258 plan. See id. rule (C)(l)(c). 

Ifan agency charged with the administration of a statute interprets the statute in .a 
reasonable way, a wurt generally will uphold the agency’s interpretation. 67 TEX. RJR. 
3D Stoiutes Q 155, at 783-84 (1989) (and sources cited therein). Article 6243e.3;section 
21(b) requires the board of trustees to “establish rules and regulations necessary for the 
administration of the fund.” See also V.T.C.S. art. 6243e.3, Q 19(i) (authorizing fire 
fighters’ pension commissioner to recommend to state board of trustees rules to 
implement article 6243e.3). Accordingly, we are wmpelled to uphold the board’s rules if 
they reasonably interpret the statute. We believe the board’s construction is reasonable; 
moreover, we believe it is consistent with legislative intent as suggested in article 6243e.3. 
section 1 l(e), as well as the legislature’s desire to create an actuarially sound, statewide 
pension system for volunteer tire fighters, see House Study Group, Bii Analysis C.S.S.B. 
411.65thLeg (1977). 
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The legislature designed the 411 system ‘50 that benefits stay in step ‘with 
wntrihti~n~ . . . .” Id. In our opinion, to make the 411 system liable for costs attributed 
‘to payments to firefighters who have retired under a 258 plan would upset the tinding 
balance of the 411 system. 

With respect to benefits that must be paid fire fighters who have retired under a 
258 plan, section 11(g) states that, following merger, the pension system will pay such 
benefits. Article 6243e.3 does not, however, explicitly stipulate the t?mding source for 
such payments. Nothing in article 6243e nor article 6243e.3 suggests that the 411 system 
is liable for be&its to Sre fighters who have’retired under a 258 plan. Nevertheless, the 
article specifies only three sources~ of fimds from which to pay pensions? the governing 
body’s $12 per month wntriiution under article 6243e.3, section 2(c) for nonretired tire 
fighters who are members of the 411 pension system; the state’s annual wntriition, 
pursuant to article 6243e.3, section 2(d), to mske the fund actusrially sound; and the 
governing body’s contribution, pursuant to sectiort 1 l(h). to cover the cost of un6mde-d 
prior service. 

The state’s wntriiution must go into the Fire Fighters’ Relief and Retirement 
Fund, which must be used solely for members of the 411 system. See V.T.C.S. art. 
6243e.3, 4 2. The governing body’s $12 per month wntriition is explicitly earmarked 
for members of the 411 system. Additionally, as we have determined, the um%nded prior- 
sewice cost discussed in section 1 l(h) pertains only to nonretired Sre fighters who were 
members of the 258 plan and now are members of the 411 pension system. If a 
municipality does not wntriiute an additional amount to pay for be&its to retired the 
fighters under the 258 plan, the 411 system must use money earmarked for the other 
purposes. Clearly, the legislature did not intend such a result. 

Thus, in regard to payments to retired tire fighters who receive a pension under 
article 6243e, V.T.C.S., the board of trustees of the 411 system is responsible only to 
forward to a retiree of the 258 plan, in monthly increments, that money the municipality 
has contributed for the retiree’s benefits. The fire fighters’ pension commissioner also 
“provides technical assistsnce and administrative oversight to local fire fighter retirement 
systems under” article 6243e.10 Texas Sunset Advisory Commission Staff Evaluation, 
Oflice of Fire Fighters’ Pension Commissioner 6 (1990). 

%Ve elm note that artiole 6243~3. section 2(e). V.T.CS., autho&s the Fii Fighters’ Pension 
comminion~ m aWe oxutbntions m the fund set np in snicte 6243c.3: 

%I its 1990 cvaluatior~ efthc ORice efFii Fighters’ pcndon Commtsstoncr, the Texas Snnscr 
Advkory commi66ion descdcd the evolution of die offe 

F”uedcpiulmcntsinTcxas]arcgmrallysIaffedbypaidfinfi.&tusaby 
voluntcas . . . Gmcrally. paid fire dcpartmcntr 0fferp6i0nbc0diiumtheir 
employees. lo addition a portion of thc volonlccr departmenic al30 provide 
pension LmefiU. Since 1937. lhe state has ptaycd a mle in the oversight ofti 
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Under article 6243e.3, therefore, the governing body of.a poliical subdivision 
within which a fire department or rural fire prevention district is located must contribute 
for three separate purposes. First, pursuant to article 6243e.3. section 2(c), each such 
governing body must contribute, on behalf of each nonretired fire fighter with qualhkd 
service, at 1east $12 per month. Second, pursuant to article 6243e.3, section 11(h), each 
goveming body must wntriitte, on behalf of each nonretimd 6re fighter who was a 
member of the local 258 plan, an amount sufficient to wver those the fighters’ retirement 
bendits in the 411 system, that is, the unijmded prior-service cost. This cost is 
determined as of the date of the merger, and the governing body may pay it off in a hmtp 
sum or over a period of time. se0 V.T.C.S. art 6243e.3, 0 1 l(h). Third, we believe the 
governing body must contribute annually the amount the 411 system pays to retired fire 
fighters who are receivin g benefits under article 6243e. See also Piie Fighters’ Pension 
Report, 1991 Annual Report 9 (stating that cities merging with 411 system “are billed for 
the exact cost each year of their. . . [article 6243e] retirees and spouses”). 

Theageacywarcfeatcdin1937withtbewecbnwl 0fH.B. No. 258 of the 
45th L+giskmre. Tbo legisktion cstablkhcd gtlid&m for &I0 fighters’ 
r&ementqstcmsatth0thcl0v0l,rcq0iringci~~aadviUagcswitb 
~51,000wonhdfircfi~gcquipmcntmcstablirbafirrmcn’srrli~and 
drementtkndwitbakalboarddtrostws Thef~fightcr.Cpc0sio0 
commissionerwatnquidm-thclocalntirrmansysmms. 

Tbcse respxsiiilitia ban changed OvQ tims while other rcsp0nsiiitiei 
hav6bcenadded. Legislationwaspasscdmctwei&pwuhtr0timnm 
systmrcinth0largermdropaWnarcwoftkstate . . . . Stillotkrciticsdc04 
m provide for theit fire fighters’ xtirawt throttgb the Texas Municipal 
Retimmt System (TMfS). TIE agency’s ovdgbt aolhorily wef local Bra 
department pension plans. not govcmcd by a specific state stamtq or not 
pmicipsting in TMRS, wntinocd. The commi36ioner monitorrd the dkttiition 
0fkn0ti~5andstat050fth~l0calf00ds. Tb0amtmbio0erJsoc0ntin0cdm 
hear appeals from individuals aggrieved by the local pension boatd of 
~NSWS.... Today.undcr’ILFFRA.170dqaxtmm~reportmthcagency. Of 
these. 128 arc volunteer dqtlnunts, 37 ax staffed by paid fire figbtcr~, and five 
arcstaffcdbybothvolunteersandpaidf~fightcrs. 

While the ovetsight ftmction ho6 e&ted 6iocc 193f. the agauzy was 
~nignedanotbaiimiiwfded~u6ivclymvehmw.ffbedcppmamtsin 
1977.lahtyc3r,thckgi3kturetxpeadedthe~saadwityminchek 
admlnistmtioa of the Texas Statewide Vohmtca Fir0 Fightas’ Rctirrment 
Fund . . . Astamboaniofkustceswascslsbfisbcdforovcrrighta0dtbe 
cmnmbsion0r~thetnuteai0managinga0dinrcstingth0titad. 

Tcxar Stmmt Advisory Ckmmission StaREvaIuation, Office ofFa Fighmts’ Putsion bnmissioner 3 
WJN. 
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In summary, we conclude that, for purposes of article 6243e.3, section 11(h), 
“unfunded prior-service cost” includes only the cost the governing body of a municipality 
merging its 258 plan with the 411 system must pay the 411 system fund for nonretired, 
active tire fighters who have accrued benefits under the 258 plan. “Unfunded prior- 
service cost” does not include benetits retired fire fighters or their spouses receive under 
the 258 plan. Pursuant to section 1 l(h), a municipslity’s unthnded prior-service cost must 
be calculated at the time the 258 plan and the 411 system merge. The board of trustees of 
the 411 system timd are not authori&, subsequent to the merger, to seek additional timds 
from the municipality for untimded prior-se&e cost. The board may require the 
municipality to pay, on an annual basis, the amount retirees or spouses are entitled to 
receive under the 258 plsn.t* 

SUMMARY 

Article 6243e.3. section 11, V.T.C.S., provides the procedure by 
which a municipality that has established a local pension plan for its 
volunteer tire fIghtera under V.T.C.S. articles 6243e may merge the 
plan with the statewide pension system established pursuant to article 
6243e.3. For purposes of article 6243e.3, section 1 l(h), “unfimded 
prior-service cost” includes only the cost the governing body of such 
a municipality must pay the 411 system timd for non&red, active 
the fighters who have accrued benefits under the local, article 6243e 
plan. “Unfimded prior-service cost” does not include be&its retired 
fire fighters or their spouses receive under the article 6243e plan. 

~br ansmction is amsistcnt with the 06%~ of the State Auditor’s inwpmtation nf article 
6243~3. The Of6cc of the Stale Auditor has dcscrii a goveming body’s required contriitions as 
follows: 

(1) A minimum of S12 pa month. . . for each volunteer fire fighter. Larger 
contriitions may k made at the disxetion of the governing body in order to 
incmasebcne6t6. 

Plur, if applicable: 

06icc of the State Aoditor, Cenqment Unit Fbancial Rqott, Years E&d August 31. 1990 & 
Aagtst 31.19s9, at 32-33 (cmphosis added). 
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Pursuant to section II(h), a municipality’s unfimded prior- 
service cost must be calculated at the time the municipality’s article 
6243e plan and the statewide article 6243e.3 system merge. The 
board of trustees of the statewide pension system fund are not 
authorized, subsequent to the merger, to seek additional funds from 
the municipality for u&mded prior-service cost. The board may, 
however, require the municipality to pay, on an annual basis, the 
amount retirees or spouSes are entitled to receive under the 
municipality’s article 6243e plan. 

Assistant Attorney General 
Opinion Committee 


